
RECEfl/ED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD JUL 212004
STATE OF ILLINOIS

ILLINOIS AYERS OIL CO., ) Pollution Control Board
)

Petitioner, )
)

v. ) PCB 03-214
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

TO: Dorothy Gui~n,Clerk CarolSudman
Illinois Pollution ControlBoard HearingOfficer
100 WestRandolphStreet Illinois Pollution ControlBoard
StateofIllinois Building, Suite11-500 1021NorthGrandAvenueEast
Chicago,IL 60601 P.O.Box 19274

Springfield,IL 62794-9274

JohnKim
Division of LegalCounsel
Illinois EnvironmentalProtectionAgency
1021North GrandAvenueEast
P.O.Box19276
Springfield, IL 62794-9276

PLEASEBE ADVISED THAT wearetodayfiling with thePollution ControlBoardby U.S.
mail theoriginalandnine copiesof Responsein Oppositionto Motion For Leaveto Amendmentto
Response,acopyofwhich is attachedhereto.

Theundersignedherebycertifiesthat atrueandcorrectcopyofthisNoticeofFiling, together
with acopyof thedocumentdescribedabove,weretodayserveduponthehearingofficer andcounsel
ofrecordofall partiesto this causeby enclosingsamein envelopesaddressedto suchattorneysat
theirbusinessaddressesasdisclosedbythepleadingsofrecordherein,with postagefully prepaid,
aridby depositingsamein theU.S.Mail in Springfield, him is on the /(~~‘day ofJuly, 2004.

~~r~~haw

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 North Old CapitolPlaza,Suite325
Springfield, IL 62701
Tel: (217) 528-2517
Fax: (217) 528-2553

THIS FILING SUBMITTED ON RECYCLED PAPER
C:\Mapa\CSDEnvironmental\Noticeof FilingO7l 604doc\crk\7/16/04 4:07 PM



RECERVED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD JUL 2 t 2004

ILLINOIS AYERS OIL CO., ) STATE OF ILLINOISPollution Control Board

Petitioner, )
)

v. ) PCBO3-214
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

RESPONSEIN OPPOSITION TO MOTION
FOR LEAVE TO AMENDMENT TO RESPONSE

NOW COMESthePetitioner,Illinois Ayers Oil Co. (“Illinois Ayers”), by one of its

undersignedattorneys,pursuantto Section101.500(d)ofthePollutionControlBoardProcedural

Rules(35 hll.Adm.Code§ 101.500(d)),in oppositionto theMotion for Leaveto Amendmentto

Responsefiled by theIllinois EnvironmentalProtectionAgency(“Illinois EPA”), statingas

follows:

1. TheIllinois EPA is seekingpermissionto belatedlyamendalate responseto

Illinois Ayers’ Motion for Authorizationof PaymentofAttorneysFeesasCostofCorrective

Action.

2. As ofthis date,theBoardhasnot acceptedtheAgency’s initial untimely

response.

3. Section101.522ofthePollutionControlBoard’sProceduralRulesauthorizesan

extensionoftime for filing anydocument“for goodcauseshown.” (35 Ill.Adm.Code §101.522)

4. TheIllinois EPA claimsthat it hascomeintopossessionofnewinformationabout

who actuallypaidtheattorneyfeesin question.



5. TheAgencyknew,oratthevery leasthadstrongreasonto know, that CSD

Environmentalwasincurringthe legal chargesbecauseExhibit 1 to Petitioner’sMotion was

clearlyidentifiedasthe summaryoftheCSD EnvironmentalServicesbilL Therefore,

Respondenthasnot showngoodcauseto belatedlyamendalate filing.

6. Petitionerwouldbeprejudicedby the late filing becauseit raisesnumerous

evidentiaryandlegalquestionsaboutthearrangementsmadeto pay thelegal costsin this case.

7. Theidentityofthepersonorpersonswho actuallypaidtheattorneyfeesis

completelyirrelevaht. In anygivencase,the legal costsof representingapartymayactuallybe

paidby athird party,suchasaninsurancecompany,a familymember,a legal services

organization,or anynumberofpeopleunderan infinite varietyof contractualagreements,

indemnitiesorsettlements.

8. Here,the fee-shiftingprovisionprovidesthat“the Boardmayauthorizepayment

of legal fees” in anycasein which theowneror operatorprevailsbeforetheBoard. (415ILCS

5/57.7(1)) Thestatutorylanguagedoesnot evenrequirethe legal feesto beincurred,let alonebe

paidorpaidby anyonein particular. SeeIn re: MarriageofBrent,263 Ill.App.3d 916, 927 (
4

th

Dist. 1994)(explainingthat statutoryawardof fees“necessarilyincurred” implied, albeit

inconclusively,that the legalfeesmustbe incurredto be awarded).In any event,theAgency

doesnot claim thatlegalexpensesdetailedby affidavit andexhibitwerenot incurredin the

presentlawsuit.

9. NordoestheAct requirethat thelegal costbepaid,let alonebe paidsolelyby the

owner/operator.(415ILCS 5/57.7(1)) As ageneralrule, attorneyfeesneednothavebeenpaid

at all in ordertojustify anattorneyfeeaward. SeeBrosamv. Employers’MutualCasualtyCo.,

61 Ill.App.2d 183, 198 (
4

th Dist. 1965). It is completelyirrelevantwhetherornot theparty
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entitledto attorneys’feesactuallypaidattorneyfees. Brubakkenv. Morrison,240 Ill.App.3d

680, 686 (1st Dist. 1992);seealsoPittsv. Holt, 304Ill.App.3d 871, 874 (1stDist. 1999)(holding

that whetherornot theclient agreedto payafeeorwhethertheattorneyagreedto acceptany

awardedattorneyfeesarenot validbasesonwhichto denyor limit an attorneyfeeaward). It is

also irrelevantwhetheror not theattorneyfeesarepaidby athirdparty. ~, ~ Pickeringv.

Holman,459 F.2d403, 408 (
9

th Circ. 1972)(holdingthat manufacturer’swillingnessto pay

customer’slegal costsis commonandshouldnotprecludefeeawardwherecustomerprevails);

Hernasv. Vickery Hills, 517F.Supp.592, 593 n.1 (N.D.Ill. 1981) (plaintiffs’ feespaidby

insurancecompanyirrelevantin determiningwhetheran awardoffees is appropriate);American

Council ofBlind v. Romer,962 F.2d 1501, 1503-04(
10

th Circ. 1992)(refusingto baran award

oflegal feeswheretheattorneywascompensatedby athird party;holdingthat“thetypeof

financingarrangementinvolved in thecaseshouldnot beusedanindependentbasisonwhichto

denytheplaintiffs theirdeservedfees.”);ABC, Inc. v. Primetime24, 67 F.Supp.2d558, 562

(M.D.N.C. 1999)(holdingthatthefact thatathird partyhaspaidsomeor all oftheprevailing

party’s legal feesdoesnotbarrecoveryofstatutoryattorneyfees,citing variousstatutes).The

totality ofthecaselaw holds that the identityofthepersonpayingthe legal feesis ofno

consequence.

10. Theawardsoughtin thesubjectattorneyfeepetitionis oneto begrantedto the

owner/operator.Any interestanythird-partymayhavein suchan awardis not relevant. Where

theRespondenthasfailedto cite any authorityfor the legal relevanceof this late allegation,the

motionto amendshouldbe denied.

11. Theawardof attorneyfeesin thiscaseis properbecausePetitioner’ssuccessful

• challengeof theAgency’sdecisionreversedan environmentallyunsounddecisionby theAgency
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to thebenefitofthePetitionerandthepublic. In addition,Petitioner’ssuccessin the litigation

correctedalong-standinganderroneouspracticeby theAgencyof secretrate-making,which

alsoadvancedthelawful andfair implementationoftheLUST program. Noneofthesebenefits

arereducedorminimizedbyvirtueof theallegationthatsomeoneelsemayhavepaidlegal costs.

WHEREFORE,Petitionerpraysfor an OrderdenyingRespondentleaveto file

amendmentto responseandin thealternative,if saidmotionis granted,that Petitionerbegiven

leaveto file suchclarifying informationastheBoarddeemsrelevant,andfor suchotherreliefas

theBoard deemsnfeetandjust.

Respectfullysubmitted,

ILLINOIS AYERS OIL CO.,Petitioner

By

By

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld CapitolPlaza,Suite325
Springfield, IL 62701
Phone:(217) 528-2517
Fax: (217) 528-2553
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to thebenefitofthePetitionerandthepublic. In addition,Petitioner’ssuccessin the litigation

correcteda long-standinganderroneouspracticebytheAgencyofsecretrate-making,which

alsoadvancedthelawful andfair implementationof theLUST program. Noneofthesebenefits

arereducedor minimizedby virtueoftheallegationthat someoneelsemayhavepaid legalcosts.

WHEREFORE,Petitionerpraysfor an OrderdenyingRespondentleaveto file

amendmentto responseandin thealternative,if saidmotionis granted,thatPetitionerbe given

leaveto file suchclarifying informationastheBoarddeemsrelevant,andfor suchotherreliefas

theBoarddeemsmeetandjust.

Respectfullysubmitted,

ILLINOIS AYERSOIL CO.,Petitioner

By MOHAN;~~EWELT,P~I~AMAN& ADAMI
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